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Introduction 

In March 2007 the EU and Ukraine opened formal negotiations on the New Enhanced Agreement (NEA) intended to substitute the Partnership and Cooperation Agreement (PCA), which effective term would expire in March 2008.  PCA is envisaged to become a foundation stone in contractual and legal relations between Ukraine and EU at least during next 10 years.  

As of December 2007, six rounds of negotiations were held where the parties agreed on the considerable part of the text of the future agreement.  The negotiations were oriented on the following subjects: Political Dialogue and Reforms as well as Cooperation and Convergence in the Field of Foreign and Security Policy; Justice, Freedom and Security; and Sectoral Cooperation.  After the procedure for the Ukraine’s WTO accession is completed, the negotiations on the Full-Fledged Free Trade Area will be open.  It ought to be recognized that the parties are far from reaching consensus on a number of matters of principle, and examination of the most fundamental debatable issues is postponed till the final stage of negotiations.  

Given that it is necessary to engage the general public and independent experts in the discussion of future Ukraine-EU contractual-legal relations and and the negotiation process. The expert group, created on the initiative of the Institute of Euro-Atlantic Cooperation and the Konrad-Adenauer-Stiftung, has developed the recommendations set forth below.  These recommendations do not cover the subject of future NEA in full but spread only to those its parts, which are the most disputable and/or sensitive and socially significant for both Ukraine and European Union.  
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 Summary 

Subjected to the available EU law standards and national interests of Ukraine and based on the experience of the association and partnership agreements between EU and third countries in the past and those, which presently are being negotiated, the expert group proposes to consider the New Enhanced Agreement between Ukraine and EU (NEA)
 as initiation of a new type of association agreement (the “fourth-generation” agreement). It embraces a wide range of issues of mutual interests, provides the in-depth detailed elaboration of priority fields and stipulates the system of consecutive steps towards the Ukraine’s EU integration by proceeding to new integration stages. the precondition is that the previous challenges have been performed (principle of conditionality).  

The expert group proposes to follow the current EU law standards that include olden models of association agreements between EU and third countries (such as agreements with Turkey, Greece, Malta or Cyprus), enhanced third generation European agreements (entered into by and between the countries of Central and Eastern Europe in the first half of the 90s) as well as Stabilization and Association Agreements (presently proposed to be concluded to the countries of Western Balkans). 

Without urging to copy any model agreement, we think that NEA concluded with Ukraine has to contain the covenants of previous agreements, which have proved their mobilization capacity and ability to channel resources of the appropriate countries towards the system modernization, Europization and reaching compliance with European standards in all fields.  At the same time, there is a need in further development of the abovementioned international law standards.  In this context, NEA should be deemed as a step forward not only in Ukraine-EU relations but also in the system of international agreements of the European Union. It illustrates both current development priorities for the European Union itself and the necessity of supporting the course pursued by the countries that have chosen the European way of development and declared their intention to reach in future the compliance with EU membership criteria and get a full EU membership.  

Support of such intentions of the Eastern Europe countries (to achieve European standards and criteria) in the form of concrete actions, policies and practices should be provided regardless of whether the prospect of membership of a certain country was recognized by EU or not.  

Hence, the packet of the proposed common policies, actions and intermediate benchmarks may not be less or weaker than that proposed by the association third-generation agreements, and in many cases this packet must be reviewed in context of strengthening and deepening thereof.  

1. Associated Relations 

The Expert group considers NEA to be, so called, the “Association Agreement”
.  At the same time, it is necessary to take into account that Ukrainian practice of using the term association is based not only on the real EU practice but also on some myths on the meaning of this term. It resulted from the basic legal act in the field of European integration of the country, namely, the Strategy of Ukraine’s EU Integration, approved by the President L. Kuchma in June 1998.  This paper divides EU-member states into two categories – full and associated members, and the acquirement of the “EU associate member status” is recognized as a top priority of Ukrainian foreign policy.  The effective legislation of Ukraine also refers to “entering into the Agreement on the Ukraine’s EU Associated Membership”.
  

In fact, the EU law does not contain the notion of associate or full member state.  EU’s constituent agreements specify only “member states”.  Thus, Ukraine may not acquire the “associated membership” as such.  

The Association Agreement is the notion that refers to the EU law, and Ukrainian legislation does not mark out international agreements of such type.  In the Treaty of Establishing the European Community from 1957 (TEC) the term association (in the context of foreign economic relations of the Community) is used in two meanings.  First - as a specific legal status of non-European countries and territories that are under the sovereignty of certain EU-member states.  International treaties with such territories shall not be concluded, and the meaning of the term association shall be specified by the legal acts of EU.  The second meaning is the treatment of relations with not EU member states.  Article 310 of the Treaty of Establishing the European Community authorizes the European Community to enter into “agreements on the establishment of association, which stipulates mutual rights and obligations, joint actions and special procedures”.  

For the first time, the association agreements were concluded with Greece and Turkey in the early 1960s to prepare their accession to the Community.  To date, EU entered into association agreements with about one hundred countries worldwide: with both those that are quickly developing, and highly developed countries (members of the European economic space, i.e. Island, Liechtenstein and Norway).  

It is of significance that the name of an association agreement does not always contain the word “association”
.  In fact, the type of agreement shall be determined based on legal grounds for concluding thereof by the Community.  Therefore, relying on the repeatedly used practice of EU, it is important for the European Party to commit itself to ratify NEA as the association agreement, i.e. with reference to Article 310 of the Treaty on Foundation of the European Community.
  Only in such case NEA will be precisely the “association agreement” with no regard to its name.  

The following weighty arguments may be posed in favor of such approach: 

(1) sustained support of the European Parliament shown in Resolutions dated January 13, 2005; April 6, 2006 and November 15, 2007; 

(2) widely used practice of concluding association agreements (most of the countries-parties of such agreements being non-European countries and having apparent problems with democracy and observance of human rights); 

(3) subjected to the agreed characteristics, NEA will be just the association agreement in its substance.  

The declaration of NEA as an association agreement is of great value for Ukraine mainly because just this type of agreements is used to prepare countries for the EU accession.
  At the same time, there is not be observed the connection between associated relations and preparation for the membership or associated membership.   

Thus, the proposal to declare NEA as an association agreement may be deemed by the parties as a compromise, i.e. the associated relations may assist the country in its coming near to the EU membership but may not contain the obligation to consider the country as a potential member.  

Besides, the association agreement establishes special relations between the country and EU as it creates “special, privileged relations with the country-not member of EU, which should, at least to some extent, participate in the Community system.
  Vigorous relations of the country with EU are of great importance for determining the regulatory capability of international agreement standards within the EU law order and the law orders of member states, in particular, their ability to have direct impact.  Finally, this will allow Ukrainian individuals and legal entities to more effectively protect their rights granted by the NEA provisions.
2. “Prospect of Membership” Problem 

Today the Ukrainian diplomacy attempts to win the EU’s consent to define in NEA the possibility of getting the EU membership in the future.  The highest possible achievement would be to mention in the NEA’s preamble that “the final goal of Ukraine is the acquisition of membership in the European Union” and that “in the Parties’ opinion, this association will assist in attaining this goal” (as mentioned in European agreements concluded with post-socialist countries of Eastern Europe in 1990s).  

At present, EU refuses to consider the issue of possible Ukraine’s membership.  Just in this context there are interpreted directives of the EU Council for negotiating delegation of the European party
, in particular, that “a new enhanced agreement should not prejudge any possible future developments in EU-Ukraine relations”
.  EU officials also put emphasis on the “neighbor” status of Ukraine within European Neighborhood Policy (ENP) that embraces countries having no membership prospects.  

The complexity of this task requires from the Ukrainian party to give a clear answer to what the inclusion in NEA of the clause on the Ukraine’s prospect of membership may result in and to what it may not bring basically.  Answers to these questions lie in two planes – legal and political. 

The grounds and procedure for EU accession shall be regulated exclusively by Article 49 of the Treaty on European Union (TEU), and neither EU international treaty may change them.  This Article shows that the European Union or its member states are not entrusted with legal responsibility to grant the accession application submitted by any country.  So, the country has no legal right to membership even if it fully meets all established criteria and even if EU has already sometime contemplated its membership in the international agreement.  

Hence, the EU accession primarily depends on the decision of member states and their political will where political expediency logic works.  So, the possibilities that may be given by the NEA’s provisions on the Ukraine’s prospect of the EU membership should be scrutinized just in this context.  

First of all, the fact of mentioning the prospect of membership has to decrease the risk that examination of the “Ukrainian matter” in EU institutions be hampered with reference to the complexity of the EU decision-making procedure.  It is also necessary to rely on the changes to the internal structure of EU-Ukraine cooperation, i.e. on increasing volume of financial assistance, more active engagement of EU institutions in the initiation of reforms by Ukraine, etc.  Besides, this provision should bring changes to the impression made by Ukraine not only on the EU political elite but also on wide social circles as well as have strong impact on the domestic political life of Ukraine and its geopolitical priorities.  And finally, availability or unavailability of such provision will specify the NEA substance, in particular, the depth of integration to be achieved by the parties as a result of performance thereof.  

Most likely, it is to be expected that EU will keep on refusing from consideration of the Ukraine’s prospect of membership. This position is based on some key theses illustrating today’s EU attitude to Ukraine. A lot of efforts should be made to prevent from mirroring such postulates in NEA.  

The first thesis is:  the Ukraine’s place is already specified, i.e. it is the EU neighbor within ENP.  This policy covers the non-applicant countries (i.e. those that have no prospects for EU membership).  Most of them have no such prospects even hypothetically (as they are “non-European” countries).  In spite of the publicly expressed Ukraine’s disagreement with being covered by ENP, Ukraine has formally accepted the rules of game having signed the Ukraine-EU Action Plan within ENP. 

In the view of entering into NEA, Ukraine may not allow the connection between NEA and ENP to be formally defined.  Thus it will be impossible to create a legal ground for the statement that the new agreement implements ENP thereby showing the ambiguity of the Ukraine’s EU prospect of membership and its preparation therefor.  

The Ukrainian Party may pose merely formal and legal arguments.  By its status, ENP is a unilateral policy.  So, only EU may decide to what countries this policy will spread.  It is obvious that Ukraine as a sovereign country, which has not the status of an applicant (candidate) country at the moment and is not negotiating its membership, is not obliged to act within separate policies of EU if they do not meet its national interest in full.  And though at this stage Ukraine does not participate in ENP, the references in such long-term document as NEA to ENP and institutions or instruments oriented to its implementation should be considered as such that do not comply with the strategic vision of Ukraine and accordingly are unavailable for bilateral documents. 

Most likely, we will fail to avoid reference to the Action Plan inseparably linked with ENP in the NEA’s preamble.  But this reference should be formulated in a proper way, i.e. the document should be mentioned only as a historical and political fact what in no way determines future relations between contractual parties.  

The contingent position of the European party that NEA should not be beyond the scope of ENP is unconvincing because the problems related to this policy substance are apparent today.
  

The second thesis is:  EU delegation negotiating NEA has clear directives prohibiting the consideration of the Ukraine’s EU membership possibility.  In our opinion, such non-alternative interpretation of the statement - “a new enhanced agreement should not prejudge any possible future developments in EU-Ukraine relations” - is wrong. 

Firstly, as the mentioned document directly refers neither to ENP nor perspectives of Ukraine’s membership, the other interpretations may take place.  Secondly, this interpretation is not defined in any official document and, therefore, may be changed or waived by EU at any moment without unreasonable formalities (the political decision of the EU Council or European Council will be quite enough therefor).  Thirdly, this statement is logically disputable: any agreement is concluded just to specify “future developments in relations”; entering into any agreement with Ukraine will breach this directive. 

Subjected to the aforesaid, the following interpretation may be substantiated: NEA does not guarantee and even does not stipulate the prospect of membership but in no way denies such possibility.  Hence, conclusion of NEA in no way obliges Ukraine to refrain from procedures required for the initiation of membership acquirement process and submission of the official application for EU membership.  

In case of following European directives, NEA does not limit and even does not mention the prospect of membership, i.e. NEA in no way is construed as a substitute or antipode to the membership strategy specified in the legislation of Ukraine.  Such approach, unless otherwise is possible, should be highlighted in the compromise text of the agreement so as the conclusion and implementation thereof in any case could not be construed as the consent or the obligation of Ukraine to consider itself beyond the context of EU enlargement for uncertain term or even for the effective term of NEA.  

If EU insists on not-mentioning in NEA the Ukraine’s associated membership, therein may be incorporated the provision where the parties recognize that entering into this agreement in no way obliges Ukraine to refrain from making steps provided in Article 49 of TEU what vests every European country with the right to pretend to the EU membership.  

The use of the term “European state” in relation to Ukraine (in any context) will contain the connotation provided by Article 49 and could be the right step. 

The third thesis is:  the experience of EU accession of post-socialist countries of Eastern Europe evidences that the European Union is unable to “swallow” the Ukraine’s accession.  EU does not wish to include in NEA the clause on the prospect of membership because of consequences exemplified by the European agreements with the countries of Eastern Europe.  In other words, EU may fall into a trap: on one part, based on the principle of discrimination, Ukraine will have a right (in political and moral sense) to require from the European Union the same attitude as towards mentioned countries, and, on the other par, EU will be unable to fulfill this requirement.  

As an alternative, we may propose to define the quasi-perspective of membership with the use of Aesopian language.  For that, it is necessary to state in NEA (probably in its preamble) that Ukraine is “a European country”, which “observes principles of freedom, democracy, respect for human rights and the rule of law”.  This means that at the moment of NEA coming into effect, Ukraine will formally meet the requirements provided in Article 49 of TEU. 

Besides, NEA should include thoroughly listed Copenhagen and other criteria for EU membership (in appropriate places according to the objects of regulation) without highlighting that they are just Copenhagen criteria if the latter is unacceptable for EU.
  

First of all, this applies to the first Copenhagen criterion, i.e. the incorporation into NEA of the provision that as a result of fulfillment of the requirements specified in the agreement there will be achieved “stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities”.  

It is obvious that under any circumstances the establishment of a pluralistic democracy in Ukraine will be one of NEA priorities.  Therefore, it is hard for the European party to deny the Ukraine’s request that NEA contains provision on monitoring whether Ukraine achieved “stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities”.  Under the condition of the favorable domestic development, Ukraine is able to quickly receive a positive opinion from the Commission.  From our point of view, the Commission will be finally forced to take a positive opinion, especially if NEA details what particular meaning is assigned by the parties to each of the specified elements of the first Copenhagen criterion.  

Allowing for the previous practice of EU enlargement, after such report Ukraine will have all reasons to submit application for EU membership and require that it be promptly considered and the positive opinion of EU institutions, at least of the Commission be provided.  

Thus, today it is obvious that EU and Ukraine have not reached consensus regarding the final goal of contractual and legal relations and cooperation as a whole.  While Ukraine’s goal is to acquire full EU membership, EU, in accordance with the mandate for negotiating NEA, does not deem it possible to prejudge future format of relations.  

If EU does not agree to specify in the Agreement the prospective membership of Ukraine and Ukraine insists thereon, there appears the necessity in the compromise formula that would satisfy both parties. 

In our opinion, such compromise may be reached in the following cases: 

1. No references should be made in NEA to the European Neighborhood Policy (ENP).  NEA should rely not on the unilateral policy (such as ENP) but on the actual experience of Ukraine-EU relations, the aggregate of achievements and mutual practices as of the date of the new agreement. 

2. To apply as much as possible the terminology used in the description of Copenhagen criteria to the extent of citing thereof without defining that these are precisely EU membership criteria. 

3. To use monitoring mechanisms with the purpose of determining the level of Ukraine’s compliance with the principle (criterion) of “stability of institutions guaranteeing democracy, the rule of law, human rights and respect for and protection of minorities”.  

3. NEA As a New Type of Agreement? 

The Ukrainian and European parties emphasize that NEA concluded with Ukraine will become a new type of EU agreements that will be deemed as a model for basic agreements with other neighbor-countries (former Republics of USSR).
  What will this novelty consist in and with what it will be compared? The formula formulated as “relations of political association and economic integration” and proposed by the Ukrainian party is hardly apt.  In fact, this formula expresses the substance of any association agreement.  

The so called “third generation association agreements” that include “European agreements” of EU with the countries of Central and Eastern Europe of the 1990s envisaged the substantial volume of mutual obligations and reforms in associated countries.  In practice, however, their meaning was limited by the fact that in most cases coming into effect of such agreement was followed by the submission of the official application for membership that stipulates further acquirement of the candidate status and initiation of membership negotiations in the short term (2-3 years).  So, the period when just the European agreement played the role of main legal instrument in relations was quite limited.

As for Ukraine, NEA will perform its direct functions for a longer term as it is not a realistic prospect to receive the candidate status within 3-5 years.  Accordingly, NEA should be included instruments that will not loose their urgency during a longer term (for 5-10 years). 

As the practice shows, association agreements, as a rule, serve as a means of providing assistance to the countries with less civilization development level than EU.  Therefore, such agreements envisage the great number of unilateral obligations of the states–EU counteragents (contracting parties) (though formally they may be named as mutual obligations), which fulfillment should promote their development according to the Western European model.  Thus, the real specificity of NEA should be looked for in the set of instruments, by means of which the social transformations in these countries are being made.  This set of instruments, in its turn, shall be determined according to the peculiarities of the respective country.  

As regards Ukraine, the key problem is the problem of extremely law efficiency of Ukrainian power authorities.  We may be witnesses that Ukrainian power authorities are unable to fulfill not only their material obligations but even their own laws and commitments to citizens.  Therefore, there is a danger that reforms stipulated in NEA will stay on paper.  On the other part, at present, business (primarily, small and middle-seized business) and organized civil society constitute a driving force interested in the Ukraine reformation according to the European model.  We believe that just these social forces should be strengthened, first of all institutionally, by NEA.  

Accordingly, the NEA instruments have to provide for the efficient monitoring of the fulfillment by Ukraine of obligations undertaken.This will also envisage the cooperation of EU with Ukrainian civil soviety organizations interested in the implementation of real reforms.  For example, this will be promoted by short- and long-term planning of the performance by Ukraine of its obligations and its regular monitoring.   In this process the Ukrainian civil society should play an active role (in particular, via maximum access to the information on the NEA execution and participation in monitoring process).  Another important instrument should be the efficient procedures of settling disputes arisen in connection with the performance of the agreement (for example, arbitrage).  

On the other part, the agreement must allow the Ukrainian business and organized civil society to realize its reformation potential without mediation of the state.  In this context, the key thing is to enable Ukrainian individuals and legal entities to use NEA advantages through the direct effect of its norms.  Ukrainian citizens and entrepreneurs should be able to protect their rights provided by NEA directly in judicial authorities of the member states or EU itself.
  And not only Ukraine
 but also EU should be interested therein. Probably, the highest possible integration of Ukrainian business in European economy is the shortest way to the approval by Verkhovna Rada of the laws required for the implementation of reforms provided in NEA and also is the most efficient counteraction against famous “multiple-vector” structure of the Ukrainian foreign policy.  

Moreover, prevention from the final transformation of Ukraine into corporate (tycoon) state is one of the main missions of NEA.  With this purpose, the agreement should detail the means and mechanisms of the fight against these processes that constitute the substance of such political regime, i.e. monopolization and non-transparency of political and economic life of society.  What is meant here is the obligation to institutialize different democratic practices, ensure rule of law, carry out the real fight against corruption and effectively oppose to the development of monopolism in economy by implementing EU standards and ensuring fair competition.  

Agreements directed to the support of global social reforms may include obligations, which are contiguous with the violation of the sovereignty of the country under transformation.  This causes the threat of recognizing such provisions to be non-constitutional.  Such cases have already occurred.  For example, the Constitutional Court of Hungary in his decision No. 30/1998 dated June 25, 1998 recognized some provisions of the effective European agreement as non-constitutional. 

So, it is necessary to be extremely deliberate in the formulation of NEA norms, taking into account the possibility of submitting to the Constitutional Court of Ukraine the claim on the recognition of separate provisions of the signed NEA as non-constitutional ones.  If the court agrees with the claimant, this will materially hamper the conclusion process as it will be needed either that a new agreement be signed or the appropriate amendments to the Constitution be introduced by Ukraine.  

NEA concluded with Ukraine should become the association agreement of the “fourth generation”, which will rely on the previous EU experience but goes beyond its scope in its part on the facilitation of political and economic reforms required for reaching by Ukraine European standards, which, to a great extent, will coincide with the EU membership criteria.  

4. Justice, Freedom and Security: People Movement and Migration 

This Section includes provisions which are of great social interest in Ukraine and, at the same time, are sensitive for the European Union.  We refer to freedom of movement, in particular, immigration and employment of refugees, and visa policy. 

Problem of migration, including labor migration, is considered by the European Union along with the visa policy, though the latter deals with a much wider circle of persons, i.e. with everybody who travels to EU and not only with those who seek for employment.  

The starting point of looking for the decision on the formulation of the new agreement should be the necessity of further progress rather than definition of the provisions that have already been mirrored in the Ukraine-EU contractual and legal base.  First of all, this means that NEA should contain provisions oriented to the development and increase of outcomes defined in the Partnership and Cooperation Agreement [PCA] (on the nondiscriminatory attitude in the labor market based on nationality) and the Visa Facilitation Agreement between Ukraine and the EU (2007). 

Due to barriers established within EU member states, the movement of non-citizens to the European Union is extremely restricted by permits for the employment and common policy of EU member states.  Subjected to PCA, the principle of nondiscrimination based on the nationality is applied to the Ukrainian citizens who legally work in EU member states.  They, however, have no access to the welfare benefit due to the absence of the coordination system for social security between Ukraine and EU, and the nondiscrimination principle as well as access to the welfare benefit does not spread to their family members.  In addition, considering the non-recognition of Ukrainian diplomas and qualifications within the EU, Ukrainian citizens are mainly forced to deal with low skilled labor.  The NEA text should contain the ways of solving the said problem as both parties are interested therein.  

The parties must go further relying on, but not limited to, the recently concluded agreements on visa facilitation and readmission.  The cooperation in the field of migration and visa regime may not be regulated by general amorphous expressions like “to continue dialogue…”, and should contain the detailed plan of actions directed to solving the problems of common concern.  

NEA should include an exhaustive list of conditions and criteria, which fulfillment will allow Ukraine to receive free-visa regime in relations with EU.  Such perspective is already declared in the Visa Facilitation Agreement but its declaration should be supplemented with thoroughly specified concrete proposals and obligations within NEA in the field of migration policy, borders management, in the sphere of fight against corruption and organized criminality, readmission and repatriation, information policy (state’s activity on the elucidation to Ukrainian citizens of the rules and conditions of legal stay and employment in EU member states), improving the system of the issuance of foreign passports, application of criminal punishment in case of violation of the migration legislation both of Ukraine and EU member states, etc.  

At this stage the implementation of Ukraine-EU NEA may not fully ensure free movement of Ukrainian citizens across the territory of EU member states.  This Agreement, however, may promote the creation of better conditions for those who work in EU and for their families.  In political context, this will give positive consequences for the support of Ukraine’s EU integration.  Coordination of social security systems will promote the access of Ukrainian employees to the social security resources during their work in EU countries and after their coming back to Ukraine.  Cooperation within Bologna process and adjustment of legislation in the field of education are needed for the mutual recognition of diplomas and qualifications and will enable Ukrainian employees to perform highly skilled work in EU countries.  

Even partial facilitation of people’s movement between Ukraine and EU may encourage additional investments, the decrease of social inequality, creation of new working stations, the increase of educational potential and raise of social standards.  At the same time, measures taken for the facilitation of Ukrainians access to the EU’s labor market may enhance labor immigration from Ukraine and increase the “brain drain” and deficit of labor force in certain fields of economy.  To avoid such negative consequences, the government must create conditions for returning migrants and investing their knowledge, experience and money in the economy of the country.  It is necessary to keep implementing reforms oriented to the improvement of business climate in Ukraine, creation of more favorable environment for the development of small and middle-seized entrepreneurship and decrease in corruption so as to retain citizens in Ukraine. 

5. 
Free Trade Area and Sectoral Cooperation

A Section on free trade will be an important NEA component. What will be the subject matter of this Section? The most popular (classic) free trade version to liquidate export/import duties will not require sizable institutional and legislative changes from Ukraine. However, it will neither make a crucial positive impact on trade growth between the two partners, nor will it become a driving force for Ukraine integration into EU. On the contrary, ‘fully fledged free trade’ (or FTA plus) together with liquidation of customs duties will provide a liberalization of services and harmonization of regulatory framework with the European one. Hence, though a ‘fully fledged’ version of the agreement will imply extensive finance and manpower resources as well as institutional and legislative changes, it may become the starting point for the country’s new economic strategy and will enhance Ukraine–EU integration. 

Adaptation to new game rules and standards will require the national producers to increase costs in the near term. However, in the long term it will support the competitiveness growth of the national products and as a consequence, expand their export to the world markets. Improvement of the product quality will also strengthen hand of the national producers at the internal market. As a result, Ukrainian citizens will get access to higher quality and cheaper goods and services. The Government commitment to implement reforms needed to create a free trade area with EU will raise the foreign companies’ confidence in Ukrainian economy, thus increasing foreign investment inflow and contributing to Ukraine’s integration in the world economy.   

Final format of the NEA free trade Section and its subjected matter will be designed in the course of Ukrainian delegation - EU representatives’ negotiations to commence after Ukraine’s accession to the WTO. Of great importance is to comprehend beforehand the challenges and potentials of negotiations which directly depend on the capability of Ukrainian party to expressly state and reasonably protect its distinct position and on the interests represented by the Commission. The duration and final outcome of negotiations will be substantially conditioned by the quality of analytical and reconciling efforts of Ukrainian Government at the current preparatory stage and during negotiations.  

Since Ukraine is not a pre-accession country, it has considerable freedom in EU negotiations, namely, the possibility to select the conformity level for the legislation and standards in each sector, given its readiness and priority for the economy development. This means greater responsibility of the Ukrainian party for clear understanding, what reforms are needed for the country economy, how economic and trade cooperation with EU may be used to implement the reforms and what consequences and limitations exist from the Ukrainian side (financial and manpower resources, positions of interest groups, etc.). 

It is quite natural that the Ukrainian goods and services markets may not be open for EU companies immediately after the Agreement is signed, because the national producers are not ready for stiff competition. That is why EU agrees to discuss transitional periods for opening Ukrainian markets to separate commodity groups, services, fields of economy and reform of regulatory environment (mechanisms of government support, in particular) in line with the EU standards. We understand that harmonization means introducing the EU standards and norms in Ukraine. These efforts to reform the legislation, adjust standards and norms, and create applicable institutions will require foreign assistance. To this end, EU promises to enhance technical and financial assistance to Ukraine. 

Negative consequences of enhanced free trade with EU cannot be completely eliminated (for example, closing non-competitive enterprises). However, lack of changes will cost much more than the losses that might be incurred by separate groups of businesses. Simultaneously, the Government may take measures to reduce the losses due to negative consequences. 

Our recommendations and relevant arguments on the sectors and areas to be included into the future free trade Section of the New Enhanced Agreement are given below. We also give recommendations on the content of the NEA provisions and express the opinion of the interest groups regarding these proposed provisions.  

5.1. 
Actions to Foster Trade (Important for All Sectors and Groups) – Customs, Standards and Procedures 

Apart from custom tariffs, the major trade barriers for Ukrainian goods in the EU markets are non-tariff restrictions, such as non-conformity of the product standards, difference in custom system and procedures to assess conformity of industrial products. Preferential rules for the goods origin applied by EU are an additional impediment to Ukrainian goods. 

Within the scope of negotiations on the NEA free trade Section Ukraine may suggest a set of actions aimed on clearing these non-tariff barriers. Ukrainian standards may be gradually reconciled with the European, customs procedures may be simplified in line with the WTO rules using European experience. Of great help for Ukrainian custom officers would be technical assistance rendered by their colleagues from the new EU member-countries (who have recently undergone such reorganization procedures). 

The Ukrainian party may also commence negotiations on Ukraine accession the Pan European-Mediterranean cumulation territory that will enable to use raw materials originating from all European countries in the Ukraine manufacturing processes and then export the products to EU under a zero import duty rate. These actions will not only promote trade liberalization between Ukraine and EU, but also improve business environment, increase foreign investment volumes and refine game rules at the internal market.  

The greatest resistance against such measures may be offered by manufacture producers who will be forced to secure conformity of their products with new standards. Included are producers exporting to CIS countries, whose standards have been already agreed upon, civil servants interested to preserve status-quo (for example, customs house in context of corruption fighting), politicians and officials in charge of the State Budget (due to reduced inflows from export/import taxes and increased costs to reform standardization system). 

Ukrainian importers and exporters seeking to overcome non-tariff trade barriers will support the reforms. The Government may use their experience and knowledge of EU norms to clear trade barriers at the governmental level. Potential economic losses from modification of standards will be reimbursed to producers by the profit mark-up of importers/exporters through reducing foreign trade barriers and more efficient operation of Ukrainian customs house.   

Co-operation with national producers on standards harmonization will help the government to save funds by adaptation of the most important standards (instead of overall harmonization). State Budget expenses to harmonize the national standards system may be partially reimbursed by the EU financial and technical assistance. When the harmonization process is over, chances to export Ukrainian goods to EU and to third countries will grow, thus substantially expanding the country’s export potential. Facilitation of the customs procedures will require costs for reequipment and upgrading the experts’ skills. Customs computerization will assist to combat corruption, reduce costs at the expense of customs downsizing, and will also contribute to streamline foreign trade turnover.  
5.2. 
Trade of Goods and Services

The major problem in this area encountered by the national producers is inconsistency between Ukrainian and European standards. In the free trade Section the Ukrainian Party would like to define specific types of standards that need harmonization and to reconcile the framework and the EU joint action program intended to resolve this problem.

Trade of Agricultural/Food Products and Securing Food Safety and Quality 

Usually, the majority of agricultural products are withdrawn from the EU free trade agreements. Within the scope of Ukraine-EU trade the Agreement will likely cover only some of the products. Grain crops will remain the basic Ukrainian agricultural export to EU, therefore it is essential for Ukraine to bind this commodity with the free trade regime. Most probably, sugar will be withdrawn from the Agreement, given the high protection level in the sector from both sides. Discrepancy of standards will remain the key export limitation for cattle-breeding products to EU, therefore Ukraine may agree upon the schedule for progressive opening of EU market as the standards conformity is reached. Free trade regime will also promote to the development of the national fruit and vegetable growing. At initial stages the sector will need governmental support to eliminate negative impact of competition growth.   

An full fledged free trade with EU may assist to expand competitive ability of the national agricultural and food products through reconciliation of health protection standards with EU ones. Therefore it is important to include agriculture into the Agreement, given the procedures to support quality improvement by the way of harmonization of sanitary and phytosanitary standards and independent infrastructure creation (such as laboratories) to ensure effective quality supervision over agricultural and food products. This objective may be met by applying ‘non-trade’ cooperation, i.e. introducing training programs for Ukrainian agricultural producers, promoting investments from EU member-states and using modern technologies/agricultural machinery in Ukraine. 

Agricultural and food producers may be biased against the requirement to adjust to new standards. To prevent negative perception of the Agreement and future reforms, a dialog should be initiated to explain positive results (such as prospects to enter EU markets, business climate improvement, etc). Governmental officials engaged in state regulation will be the prime opponents to reform state regulation of food safety and quality, because they are afraid of downsizing and reducing authorities when more attractive system is created. 

Consumer, Chemical and Machine Building Industry 

Most of the industrial sectors have now positive pace of development, defined, as a rule, by favorable business environment at foreign markets. However, dependence on foreign demand in raw material may not be the framework for economic growth policy, given the prices volatility at the world commodity markets. More prospective trade growth of processing industry products (machine building, consumer and chemical industries) is aggravated due to the problems of product non-conformity with technical and other standards, adverse investment climate and inefficient cross-border system.  

An full fledged free trade with EU will promote industrial product development, because it will stipulate harmonization of industrial product standards and manufacturers will have freedom in acceptance of these standards. Transfer to non-compulsory standardization should not result in great resistance by the manufacturers. Nevertheless, some changes, such as measures to ‘unshadow’ consumer products manufacturing and sales or to commercialize inventions (in energy saving sector) in chemical industry may raise discontent of interest groups.  Industry restructuring may become less afflictive for the economy when foreign investments are attracted to upgrade or create new businesses and sectors. A Free Trade Area Agreement as an integral NEA component will support the national business joining the European manufacture and supply chains. 

Governmental support may become one of the topical issues in negotiations, particularly, given the attitude of interest groups representing machine building. These groups demand long transition periods to liberalize trade if the sectoral support practice is abandoned. Foreign investments (provided conditions for them are improved) and benefits of Ukrainian business participation in European manufacture and supply chains may reimburse for the losses.

Products of Меtallurgy

Metal products are one of the most important product group exported by Ukraine to EU. The metallurgical lobby is a powerful group in Parliament. Major sectoral problems include outdated fixed assets, low quality and gross value added of the final product. Trade of metal products is limited with non-tariff barriers, such as facilities to oppose distorted competition due to governmental support. Unfavorable investment climate, underdeveloped financial service market, low level of environmental protection – add to the trade hurdles. 

In the NEA Section on full fledged free trade with EU the above obstacles and limitations are likely to eliminate through harmonization of technical standards and bringing regulatory framework in line with the EU regulations. At present Ukrainian metallurgists, iron ore miners and metal scrap traders represent the interest group most of all wishing Ukraine would integrate into the European and world markets. Harmonization of standards and regulations within a free trade Section will make it possible to eliminate or at least to reduce non-tariff trade restrictions, thus expanding national metal products supply to EU markets. Ukrainian metallurgists may not be satisfied with the negative outcomes for the national enterprises, such as reducing subsidies to energy sector, sharp growth of the production cost due to increased costs of raw materials and nature protection measures. 

Еnergy (Electric Power)

Even after trade tariffs for energy carriers are liquidated, Ukrainian companies – electric power producers - will be incapable to export power to EU due to immature infrastructure and differences in technical standards and rules between Ukrainian and EU energy markets. EU may also not lift import limitations for Ukrainian coal and petroleum products because national producers in these sectors are subsidized.    Therefore provisions on the development of trans-border power markets and further successive formation of the integrated EU energy market will promote energy sector elaboration within the Section on full fledged free trade.

Top priority reform measures include: harmonization of regulatory framework in the electric power market with EU rules, electric supply network integration and guarantee of nuclear power safety. Efficiency and competitiveness of Ukrainian energy sector may be improved through abandoning the practice of cross-cutting subsidies for household consumers, increasing NCRE
 capacity for unbiased regulation and development of connection infrastructure which will provide for technical compatibility with electric network of the EU member states.  

Ukrainian energy producers and exporters will be the most interested in reform (through the Agreement fulfillment), because positive consequence (access to EU markets) will outweigh negative ones (upgrading costs). Household and industrial consumers are likely to oppose reforms, since the service prices will raise. Information and outreach campaigns may prevent negative perception of the energy sector reform (citizens will get quality services and industrial consumers can select suppliers).  

Тransport Services
In spite of trade liberalization after Ukraine’ s accession to the WTO, significant transport sector segments are not covered by the WTO and the general Agreement on service trading. Problems that impede free and efficient movement of goods and citizens include low infrastructure performance due to capital depreciation and monopolization of some market segments. Ukraine-EU transport cooperation shall strive a physical guarantee of the FTA operation and gradual formation of the EU integrated transport service market. 

Urgent objectives for Ukraine will be: 1) ‘open skies’ negotiations and full entry of Ukraine into EU Civil Aviation Common Area; 2) support the development of major ground transportation corridors; 3) remove cross-border barriers and reform customs control. The internal market should be open for leading European operators; regulatory framework should be harmonized.  

As a result, foreign economic capabilities of Ukrainian business will expand. Revenue volumes to the State Budget will grow because of the respectively increased transportation volumes. Simultaneously, citizens and business receiving higher quality services will have to incur additional costs on the use of updated transport infrastructure.  

Participants to transportation market involved in cross-border operations support, in general, free trade because they encounter constrains in access to European markets. However, they may oppose rapid liberalization of transportation market, as this may result in their squeezing out of the market. The Government may initiate restructuring of the key sectors to enhance their preparedness to intense competition. The role of the Government is critical for transport sector transformation, since the bulk of the market stakeholders are state enterprises or institutions which are to undergo reform (such as customs). 

Financial Services

Financial service markets have aggressive development dynamics. Growth of capital and bank assets, scopes of stock market - give evidence to the improved quantitative and qualitative indices in financial sector. At the same time a number of issues on corporate governance, supervisory standards, financial sector transparency, fighting money laundering, etc. - add to the risks of financial institutions and may become barrier to Ukraine-EU free trade in this sector. 

A set of regulatory changes may be planned within the framework of free trade Section. Their implementation will enable resolution of problems and will increase sustainable development and reliability of financial market services. This will also assist to the access of the national financial institutions to cheaper and long-term resources and will lay the foundation for the entry of these institutions into EU financial service markets in the long term perspective.  

Some financial industrial groups (FIGs) may oppose liberalization of financial service trading with EU, due to the possible competition growth and the risk to loose control over business when a more transparent financial sector is created. At the same time, most FIGs are interested to raise value of their financial institutions and to have the possibility of selling them to foreign investors on more favorable terms. Therefore implementation of the above measures in the FTA framework may be profitable for owners of financial institutions and may notably increase their capital, provided adequate business development strategies are realized during free trade incorporation. 

5.3. 
Recommendations of Changes Required to Promote Trade and Develop Economy (Improvement of Investment Climate, Governmental Support, Governmental Procurement, Environmental Issues) 

Quality and prospects for economic development of Ukraine are defined not only by the status in separate production sectors but also by the trade of goods and services.  A number of regulatory areas not covered directly by production and trade contain unresolved problems that impact greatly the above and the other sectors of economy. State-of-art of the investment climate regulation, people movement, environment safety, governmental support and governmental procurement demand sweeping reforms that have not been introduced due to various reasons. The status of the full fledged free trade Agreement as the NEA part makes it possible to incorporate such cross-cutting issues into it. EU has the required experience of free trade agreements with the third parties. This means accessibility for Ukraine to this unique experience, forceful resources and tools to support reforms by EU. Problems resolved in these areas will assist to improve the game rules for national and foreign businesses, thus bringing positive results for the economy in general.  

Investment Climate 

Foreign capital inflow volumes, namely, FDI, are growing dynamically. Banking sector, metallurgy, real property, trade and others receive huge investments. At the same time, a set of issues related to protection of investors’ rights, duly registration of titles, corporate governance curb substantially foreign and domestic investors.

A free trade regime with EU should provide incentives to reconcile the Ukrainian legislation with the more transparent and regulated EU legislation, thus enabling to clear barriers for investors’ operation, namely, in the field of corporate governance, taxation, capital movement between Ukraine and EU. As a result, the amount and quality of imported capital will be improved and procedures for Ukrainian business access to EU markets will be simplified. 

Part of big business may oppose the changes geared at creation of transparent game rules, due to inherent risks to loose control of business. Simultaneously, general improvement of investment climate in the country as the result of proposed changes will increase the Ukrainian market appeal, and hence, the value of internal business and own capital.   

Governmental Support 

Governmental support is the most acute and contradicting issue to be raised during EU negotiations. Sectoral and in some cases regional support rendered to enterprises by the Government distorts trade giving the grounds to initiate anti-dumping investigations and impose import quotas by Ukraine’s trade partners. The latest examples of EU initiating anti-dumping proceedings against Ukrainian pipe industry enterprises due to energy subsidies witness to great concern to reform the area of governmental support in the country.

 Ukrainian priorities include harmonization of the legislation on governmental support with the EU requirements to secure gradual transfer from financial assistance to separate companies and sectors to the regional and horizontal support. New institutions and rules complying with the EU standards should be created and the existent ones should be upgraded and in the long-term perspective the competition policy should be reconciled. 

A considerable part of the Ukrainian business is not ready to reject governmental support being, in their opinion, the only protection instrument against foreign company competition. Assuming governmental support refusal, the interest groups will insist on long transition periods to be guaranteed by Ukrainian Government during EU negotiations. 

Reorganized governmental support system will contain a quite wide variety of support instruments, removing the grounds to limit the access of Ukrainian goods and companies to the EU markets. Less developed regions will be able to further receive aid even within the Free Economic Zones/ Priority Development Territories framework. Enterprises environment protection sector will benefit from priority changes in the governmental support. 

Governmental Procurement

Governmental procurement is one of the most heavily corrupted and inefficient markets in Ukraine.  Market operation rules and principles lacks of transparency.  Numerous technical and bureaucratic barriers result in excess time consumption and financial costs for the bidding companies. The latest amendments to the national legislation have moved the market far away from transparent EU standards.   

The New Enhanced Agreement shall mandatory contain governmental procurement provisions. Reconciliation of the national legislation on governmental procurement with the EU regulations and rules will lead to competition growth, improvement of procurement quality and budgetary savings for the Government, will facilitate protection of rights for bidders, and reduce financial and timing costs related to bidding participation.  This will eliminate officials’ abuse which will be positively perceived by the majority of businesses seeking tender participation. Opposition to reforms by the group of officials getting illegal profits due to non-transparent system may be expected. The need to increase financing for the development of institutions that regulate the market may result in discontent by those governmental representatives who are in charge of the budget. However, funds and practical assistance of the EU member states will be available (for example, through Twinning projects), thus making possible to eliminate the budgetary load. 

External competition growth due to liberalization of the governmental procurement market causes concern of Ukrainian businesses. Nevertheless, there will be no substantial change in competition conditions. Even today foreign companies take part in ‘huge’ tenders, while the value of ‘small’ contracts is insufficiently high to attract foreigners. At the same time the Government should intensify efforts to acknowledge conformity between Ukrainian and European quality certificates. This will greatly facilitate the access of national producers (and not only in the governmental procurement field) to the EU markets. 

Environmental Policy 

Еnivronmental policy is inefficient in Ukraine. Current system of environmental rules and regulations, supervision, monitoring, incentives and sanctions does not provide for nature management safety and reduction of environmental harm due to economic activity. Moreover, inconsistency of Ukrainian technologies and products with the EU standards is the major obstacle for the national goods access to the EU markets.  

NEA free trade Section will contain a subsection on environmental cooperation, which will create an external impact to promote the ecological policy reform. EU position regarding the environmental subsection content will be defined by the results of the EU assessment of the impact on the country’s sustainable development being scrutinized by the EU at present.  

Priorities of a Ukraine-EU co-operation in the field of environmental policy may be as follows: to enhance the Government institutional capacity, harmonize the national ecological standards, develop ecological management system and waste trade. 

Environmental policy reform will make it possible to gradually reduce the GDP energy- and resource intensity, develop the market for ecological goods, technologies and services, use integrated standards to secure access of Ukrainian goods to EU markets, forestall ineligible (undesirable) goods in Ukraine, obtain and effectively use the waste trade funds, contribute to improvement of the life quality.    

Іnstitutional development in the field of environmental protection, drafting and introducing the new standards and procedures will require additional governmental costs. These costs may be partially reimbursed at the expense of EU financial and technical assistance.  


















































































































































































� Working EU terminology uses the term New Enhanced Agreement. 


� European Parliament repeatedly accented this, - see, in particular, paragraph 5 of its Resolution dated July 12, 2007.


� See Section IV of the Concepts of National Program for the adjustment of Ukrainian legislation to the legislation of European Union approved by the Law of Ukraine dated November 21, 2002 N. 228-IV. 


� So, the association agreement concluded with the Republic of South Africa signed on October 11, 1999 is named as On Trade, Development and Cooperation, and the association agreement concluded with Mediterranean Arab states of 1976-1978 had a name On Cooperation. 


� Here and further the effective law of EC is applicable.  If the Reform Treaty to be signed in December 2007 in Lisbon comes into effect, the argument is to be changed mutatis mutandis considering new wording of EC standards for constituent agreements.  In particular, pursuant to the published Draft Reform Treaty, text of Article 310, which is the basis for entering into association agreements, will be included in Article 188 without amendments.  


The most important issue related to the Reform Treaty is the interpretation of new Article 7a where it is stated that “EC will develop special relations with neighboring countries… and with this purpose…it may enter into special agreements with with the countries concerned”.  It is not excluded that inclusion of this Article to the General Provisions of the Agreement on the European Union will be construed as the creation of legal grounds for special contractual-legal frames in relation to “neighboring countries” different from traditional association agreement.  


� This refers to Greece, post-soviet countries of Eastern Europe and presently – to Turkey and Western Balkan countries.  


� Decision of the Court of Justice of the European Community dated September 30, 1987 in the case 12/86 Demirel (European Court Reports. – 1987.-P. 3719, para.9). 


� See point 2 of Conclusions of the Council regarding Negotiations on New Enhanced Agreement between EC and Ukraine dated January 22, 2007 approved at the 2776 meeting of the EC Council on foreign relations. 


� English version “a new enhanced agreement should not prejudge any possible future developments in EC-Ukraine relations”, French version “un nouvel accord renforce ne prejudge pas de evolution future des relations entre l’UE et l’Ukraine”.





� This is clearly evidenced by the speech of Benita Ferrero-Waldner, European Commissioner for External Relations and European Neighborhood Policy on the Conference on ENP held on September 3, 2007 in Brussels. 


� Except for those parts acquis communautaire, fulfillment of which is possible if there is available such volume of financing that is provided only to the country-associate member of EC.  


� In our opinion, Ukrainian party should change its position.  Firstly, establishment of any model requires that for NEA purposes the standards be set too low so as to they could suit a wide circle of potential participants.  Secondly, on the social level such position again brings Ukraine in the list of post-soviet countries, which have apparent problems with the declaration of their European identity. 


� The decision of the Court of Justice European Communities dated April 12, 2005 in case C-265/03 “Simutenkov” may be given as the example of the usefulness of norms with direct effect (European Court Reports. – 2005. – Part I, p. 2579). 


� In this context, we should positively evaluate the appeal of Ukrainian Parliament to EC “to include in the new agreement the clause on the norms of direct effect” (item 4 of the statement of Verkhovna Rada of Ukraine “On opening negotiations between Ukraine and EC on the conclusion of new enhanced agreement” dated February 22, 2007).  


� NCRE – National Commission to Regulate Energy
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